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DEPARTMENT  OF  ENERGY 

Economic  Regulatory  Administration 

10CFR  Part  211 

[Docket  No.  ERA-R-80-16] 

Motor  Gasoline  Allocation  Revision 

agency:  Economic  Regulatory 
Administration,  Department  of  Energy. 
action:  Final  rule. 

summary:  The  Economic  Regulatory 
Administration  (ERA)  of  the  Department 
of  Energy  (DOE)  is  issuing  amendments 
to  its  gasoline  allocation  program  which 
are  intended  to  foster  the  equitable 
distribution  of  gasoline.  These 
admendments  will: 

1.  Allow  resellers  and  refiners 
increased  flexibility  to  reassign  base 
period  volumes  of  company-operated 
and  closed  independent  retail  outlets  so 
long  as  the  proportional  share  of  the 
gasoline  each  supplier  provides  to 
independent  dealers  will  be  preserved. 
The  supplier  will  be  pennitted  to  use  at 
its  discretion  the  volumes  that  had  been 
supplied  to  the  closed  outlets  to  supply 
new  retail  outlets  or  to  shift  such 
volumes  to  other  existing  outlets.  If  a 
firm  reassigns  volumes  to  an  outlet  in  a 
state  other  than  the  one  from  which  the 
allocation  came,  it  will  be  required  to 
afford  30  days  advance  notice  to  ERA 
which  could  disallow  such  a  shift. 

2.  Not  revise  the  current  unusual 
growth  adjustment  provision. 

3.  Permit  resellers  which  receive  more 
than  one  brand  of  motor  gasoline  to 
maintain  separate  allocation  fractions 
for  their  different  brands  of  gasoline 
supplied  to  purchasers  that  maintain  the 
same  respective  brands. 

4.  Allow  state  governors  to  require 
suppliers  to  shift  gasoline  supplies 
within  states  on  the  same  basis  that 
suppliers  can  take  such  actions. 

5.  For  purposes  of  the  allocation 
regulations  only,  classify  vehicle  leasing 
firms  as  wholesale  purchaser-consumers 
with  an  allocation  level  dependent  on 
the  activity  of  the  vehicle  users. 

6.  Make  other  miscellaneous 
revisions. 

DATE:  Effective  january  14, 1981. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Webb  (Office  of  Public 
Information),  Economic  Regulatory 
Administration,  Room  B-110,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-4055. 

William  Caldwell  (Office  of  Regulatory 
Policy),  Economic  Regulatory 
Administration,  Room  7202,  2000  M 
Street,  NW.,  Washington,  D.C.  20461, 
(202)  653-3256. 


Alan  T.  Lockard  (Office  of  Petroleum 
Operations),  Economic  Regulatory 
Administration,  Room  2104,  2000  M 
Street,  NW.,  Washington,  D.C.  20461. 
(202)  653-3701. 

William  Funk  or  Joel  M.  Yudson  (Office 
of  General  Counsel),  Department  of 
Enei'gy,  Room  6A-127, 1000 
Independence  Avenue  SW., 
Washington,  D.C.  20585,  (202)  252- 
6736  or  252-6744. 

SUPPLEMENTARY  INFORMATION: 

I.  Background. 

II.  Unusual  Growth  Adjustment. 

III.  ReF.ner  and  Marketer  Flexibility. 

IV.  Separate  Allocation  Fractions. 

V.  Miscellaneous  Amendments. 

VI.  Governors’  Redirection  Authority. 

VII.  Vehicle  Leasing  Firms. 

VIII.  Allocation  Deregulation. 

IX.  Procedural  Requirements. 

I.  Background 

On  June  6, 1980,  the  ERA  issued  a 
notice  of  proposed  rulemaking  (45  FR 
40078,  June  12, 1980)  that  proposed 
changes  to  the  gasoline  allocation 
regulations  and  requested  comments  on 
related  topics,  such  as  allocation 
deregulation.  The  proposed  revisions 
resulted  from  concern  on  the  part  of  the 
ERA  that  the  allocation  regulations  may 
not  be  operating  in  the  best  manner  to 
meet  the  objectives  of  the  Emergency 
Petroleum  Allocation  Act  of  1973,  as 
amended  (Pub.  L  93-159,  EPAA).  After 
publication  of  the  proposal,  the  ERA 
held  public  hearings  throughout  the 
United  States  and  invited  both  oral  and 
written  comments  from  all  sectors  of  the 
economy. 

This  final  rule  will  effect  some  of  the 
necessary  changes  to  the  allocation 
program.  In  general  these  amendments 
attempt  to  meet  the  EPAA  objectives  of 
providing  for  the  equitable  distribution 
of  gasoline,  the  preservation  of 
competition  in  the  petroleum  industry, 
as  well  as  other  objectives  of  that  Act. 

We  are  continuing  to  evaluate  certain 
of  the  proposed  changes.  A  final  Tule 
addressing  the  interim  supply  rule  and 
adjustments  and  assignments  for 
existing  and  new  stations  is  expected  to 
be  issued  in  the  near  future.  The 
rulemaking  is  continued  with  regard  to 
such  issues. 

Many  members  of  the  petroleum 
industry,  including  gasoline  refiners, 
wholesalers,  and  retailers,  commented 
on  the  major  issues  of  the  proposals. 
Responses  from  groups  outside  the 
petroleum  industry  were  received  from 
members  of  Congress,  State  and  local 
governments.  Federal  agencies,  and  non¬ 
petroleum  related  companies  and  trade 
associations.  In  general,  non-industry 
respondents  addressed  only  changes 
directly  affecting  them  or  those  groups 


they  represent.  The  state  governments, 
which  responded  speciBcally  to  almost 
every  issue,  were  a  notable  exception. 

II.  Unusual  Growth  Adjustment 

A.  Comments  Received 

The  notice  proposed  changes  to  the 
unusual  growth  adjustment  provision  of 
10  CFR  211.104.  All  classes  of 
commenters  overwhelmingly  opposed 
any  change  to  that  provision.  There  was 
concern  over  the  considerable 
administrative  burden  and  disruption 
such  a  change  would  cause  with  a  year 
to  go  in  the  program.  Some  commenters 
stated  that  a  ten  percent  deductible 
would  reduce  supplies  to  firms  and 
areas  that  need  it. 

Most  refiners  commenting  on  this 
issue  were  opposed  to  making  any 
change  in  the  current  provision. 
Seventeen  of  twenty-four  wholesalers 
were  opposed  to  a  change  in  the 
provision.  Twelve  of  fourteen  retailers 
commenting  on  the  issue  opposed  the 
change  as  well  as  others,  including  the 
U.S.  Department  of  Justice. 

B.  Agency  Response 

For  the  reasons  cited  in  the  majority 
of  comments  received,  no  change  to  the 
unusual  growth  adjustment  provision  is 
being  adopted. 

III.  Refiner  and  Marketer  Flexibility 

A.  Comments  Received 

Most  commenters  in  all  categories 
favored  additional  refiner  and 
wholesaler  flexibility.  This  proposal 
would  allow  both  refiners  and 
wholesalers  greater  flexibility  in 
transferring  supplies  from  company- 
operated  and  closed  independent 
outlets.  The  proposed  geographic 
limitation  on  such  flexibility  received 
attention  from  commenters.  Refiners 
that  commented  favored  no  limitation, 
while  wholesalers  were  split  among  no 
limitation,  statewide  limitation  for 
refiners  only,  and  other  smaller 
geographic  limitations.  The  U.S. 
Department  of  Justice  commented  that 
the  imposition  of  a  geographical 
constraint  both  may  be  unnecessary  and 
may  not  promote  the  competitive 
distribution  of  gasoline. 

B.  Amendments  Adopted 

In  view  of  the  widespread  support,  we 
are  adopting  this  provision  generally  as 
proposed.  A  firm  will  be  able  to  reassign 
volumes  without  advance  ERA  approval 
from  one  company-operated  retail  sales 
outlet  to  other  outlets  it  supplies  and 
from  closed  independent  retail  outlets  to 
other  independent  retail  outlets. 

Volumes  reassigned  under  this  provision 
will  create  the  same  rights  and 
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obligations  as  if  DOE  had  issued  an 
assignment  order.  Reassignment  of 
volumes  supplied  pursuant  to  interim 
supply  arrangements  under  §  211.t05(a) 
will  not  be  permitted. 

The  volumes  from  a  closed 
independent  outlet  may  be  reassigned 
only  if  the  volumes  do  not  transfer  to  the 
former  operator  on  another  site  under 
§  211.106  (c)(1)  or  (d)  or  to  a  successor 
on  the  same  site  under  §  211.106(f). 

Thus,  if  a  reseller  that  supplied  an 
independent  outlet  that  closed  wishes  to 
insure  that  a  reassignment  it  will  make 
to  another  outlet  will  remain  effective,  it 
could  attempt  to  ascertain  (1)  whether 
the  former  operator  will  reestablish  the 
business  on  another  site  or  will  adjust 
the  allocation  at  one  or  more  of  its  other 
locations  or  (2)  whether  a  successor  will 
open  on  the  original  site.  Any  of  those 
situations  would  take  precedence  over  a 
reassignment  by  the  reseller. 

if  the  former  operator  oi  a  retail  outlet 
that  operated  two  or  more  stations 
reassigned  the  volumes  to  one  or  more 
of  its  other  locations,  then  the  allocation 
for  the  closed  retail  sales  outlet  will  not 
transfer  to  a  successor  on  the  site.  There 
has  been  concern  that  resellers  that 
operate  more  than  one  outlet  may 
attempt  to  manipulate  the  reassignment 
provision  to  obtain  new  assignments  by 
closing  outlets  temporarily.  For  instance, 
a  reseller  could  close  a  company- 
operated  outlet  and  reassign  the 
volumes  to  another  of  its  outlets,  it 
could  then  agree  to  supply  an 
independent  dealer  at  the  original 
location  which,  because  it  would  not 
succeed  to  the  original  allocation,  could 
apply  for  a  new  assignment  for  that 
location.  This  sequence  could  occur 
even  if  the  refiner-supplier  for  the 
original  location  would  be  unwilling  to 
supply  the  additional  product.  To 
alleviate  this  concern,  we  are  providing 
that  when  firms  reassign  volumes  from 
company-operated  outlets  that  they 
close  to  other  outlets  they  operate  or 
supply,  ERA  will  limit  new  assignments 
at  the  old  sites.  When  such 
reassignments  occur,  no  firm  may  apply 
for  new  allocations  at  the  sites  of  the 
outlets  that  closed,  nor  will  FJRA  make 
such  assignments,  unless  all  the 
prospective  suppliers  to  the  formerly 
closed  outlets  (including  the  refiner- 
suppliers  to  the  outlets)  are  willing  to 
supply  the  outlets.  Because  no 
application  may  be  made  in  situations 
involving  an  unwilling  supplier,  there 
will  be  no  applications  pending  within 
ERA  that  would  trigger  in  such  cases  for 
those  locations  the  interim  supply 
provisions  of  §  211,105, 

We  are  also  amending  §  211,106(d)  to 
clarify  the  existing  provision  concerning 


the  right  to  the  allocation  of  a  closed 
outlet  when  there  are  competing  claims 
by  the  former  operator  (which  did  not 
have  more  than  one  ouUet)  and  an 
independent  successor  on  the  site.  The 
regulation  provides  that  when  a  retail 
sales  outlet  closes,  and  the  other 
conditions  are  satisfied,  the  allocation 
will  transfer  to  the  former  operator  on  a 
new  site  if  it  reestablishes  its  business 
while  the  former  site  is  closed  or 
operated  by  a  non-independent 
marketer. 

In  addition,  reassignments  will  only 
be  permitted  if  the  reassignment  will  not 
increase  any  firm’s  supply  obligations. 
The  firm  m^ing  an  adjustment  to  the 
base  period  use  of  an  independent  outlet 
will  be  required  to  provide  a  written 
notification  of  the  adjustment,  to  the 
recipient  of  the  adjustment.  For  volumes 
shifted  among  company-operated 
outlets,  a  firm  will  be  required  to 
maintain  a  contemporaneous  written 
record  of  the  adjustment. 

Geographical  Limit 

We  are  not  convinced  that  the 
flexibility  should  necessarily  be  limited 
by  geographical  constraints.  However, 
because  in  certain  cases  the  loss  of 
product  from  an  area  could  leave  the 
area  with  inadequate  supply  protection. 
ERA  will  maintain  an  oversight  role.  If 
the  reassignments  are  to  outlets  in  a 
state  other  than  the  one  from  which  the 
allocations  came,  firms  making 
reassignments  will  be  required  to  give  30 
days  advance  notice  to  the  ERA 
Regional  Office  for  the  state  from  which 
the  product  is  taken.  Advance 
permission  is  not  required,  nor  will  ERA 
be  required  to  evaluate  in  detail  the 
circumstances  behind  each  notification. 
However,  if  particular  reassignments 
from  one  state  to  another  would  appear 
to  cause  inequitable  distribution.  ERA 
will  have  the  discretion  to  disallow  such 
actions. 

Relation  to  Downward  Certification 

In  the  notice  of  proposed  rulemaking, 
we  asked  what  the  proper  relationship 
should  be  between  the  existing 
downward  certification  provision  in 
§  211.13(f)  and  the  proposed  marketer 
flexibility  provision.  Section  211.13(f) 
requires  a  marketer,  after  it  receives  an 
upward  adjustment,  to  certify,  a 
dowTiward  adjustment  only  to  the  extent 
its  needs  have  declined.  In  the  past,  this 
has  been  interpreted  to  mean  that  after 
an  adjustment  is  made  for  a  firm  to 
supply  increased  needs  at  a  particular 
facility,  a  downward  adjustment  would 
be  required  if  its  need  to  supply  the 
same  facility  has  been  reduced,  e.g.,  if 
the  facility  has  closed. 


The  final  rule  we  are  adopting  today 
will  allow  firms  to  reassign  volumes 
from  closed  retail  outlets  to  others.  We 
do  not  believe  that  particular 
reassigirments  should  be  disallowed 
solely  because  the  reseller  wishing  to 
make  the  reassignment  had  received  an 
upward  adjustment  for  tho  closed  outlet 
to  which  it  no  longer  has  any  need  to 
supply  product.  Thus,  we  are  amending 
§  211.13(f)  to  provide  that,  for  retail 
outlets  that  close  in  the  future, 
reassignments  imder  1 211.106(c)  will 
not  be  impeded  by  the  downward 
certification  requirement  of  §  211.13(f). 

Section  211.106(c)  may  not  be  used  to 
justify  failures  to  certify  downward  past 
reductions  in  need  if  such  action  was 
required.  Thus,  for  example,  if  a  retail 
outlet  received  an  assignment  of  or  an 
upward  adjustment  to  a  base  period  use 
since  the  close  of  the  base  period  for 
which  its  supplier  received  an 
adjustment  and  it  closed  prior  to  the 
effective  date  of  this  rule,  the  supplier 
should  have  obtained  a  downward 
adjustment  under  §  211.13(f).  It  may  not 
reassign  such  volumes  under 
§  211.106(c). 

In  addition,  if  a  retail  sales  outlet  for 
which  an  upward  adjustment  has  been 
made  closes  and  no  reassignment  is 
made  under  §  211.106(c),  then  a 
downward  adjustment  will  continue  to 
be  required  under  §  211.13(f).  Similarly, 
if  the  reassigned  volumes  are  nevei* 
purchased  at  the  location  to  which  they 
are  reassigned,  the  reassignment  will  be 
invalid.  In  any  month,  reassigned 
volumes  will  be  deemed  to  be  purchased 
last. 

IV.  Separate  Allocation.  Fractions 
A.  Comments  Received 

Few  comments  were  received  on  the 
proposal  concerning  separate  allocation 
fractions.  The  proposal  would  allow 
wholesalers  to  maintain  different 
allocation  fractions  with  respect  to  the 
different  gasoline  brands  they  supply  to 
outlets.  Under  existing  regulations,  all 
outlets,  regardless  of  brand,  are  required 
to  receive  product  according  to  the 
wholesaler’s,  rather  than  the  refiner- 
supplier’s,  allocation  fi-action.  Nearly  all 
commenters  either  made  no  comment  on 
or  approved  of  the  multiple  allocation 
fraction  proposal. 

'The  proposal  contained  a  feature  that 
would  have  required  suppliers  to 
maintain  minimum  and  maximum 
allocation  fi-actions  for  their  imbranded 
purchasers.  Commenters,  desiring 
maximum  flexibility,  opposed  fixed 
minimum  or  maximum  fractions.  One 
commenter  stated  that  requiring  a 
minimum  allocation  fraction  for 
unbranded  customers  equal  to  the 
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lowest  fraction  of  any  of  its  branded 
customers  would  impose  a  substantial 
burden  on  independent  resellers.  It 
claimed  that  it  would  have  to  meet  this 
requirement  by  purchasing  high-priced 
product  on  the  spot  market. 

It  was  asserted  that  the  requirement 
that  resellers  not  supply  product  to 
unbranded  customers  at  a  fraction 
above  the  highest  fraction  that  they 
supply  product  could  actually  draw 
product  out  of  an  area  during  a  shortage. 
For  instance,  under  the  proposal, 
resellers  with  enough  product  to 
maintain  a  fraction  for  their  unbranded 
customers  higher  than  the  fractions  of 
their  branded  customers  would  have  to 
offer  equivalent  amounts  of  product  to 
their  branded  customers.  However, 
because  of  state  branding  laws  and 
contracts  against  commingling  of 
branded  product,  the  only  practical 
option  the  resellers  would  have  would 
be  to  offer  less  product  to  their 
unbranded  customers. 

B.  Amendments  Adopted 

For  the  reasons  stated  in  the  notice  of 
proposed  rulemaking  and  in  view  of  the 
comments  received  in  support  of  the 
proposal,  we  are  adopting  it  The 
provision  will  permit  resellers  which 
receive  more  than  one  brand  of  motor 
gasoline  to  maintain  separate  allocation 
fractions  for  their  different  brands  of 
gasoline  supplied  to  purchasers  that 
maintain  the  same  respective  brands. 
Marketers  will  thus  be  able  to  supply 
branded  Independent  dealers  at  the 
same  allocation  fraction  of  the  refiner- 
supplier  of  each  brand. 

In  addition  to  the  arguments  raised  by 
commenters  as  to  maximum  and 
minimum  allocation  fractions,  such 
provisions  would  add  considerable 
complexity  to  the  operation  of  the  rule. 
Thus,  neither  maximum  nor  minimum 
fractions  for  unbranded  customers  are 
included  as  a  part  of  this  rule. 

As  proposed,  the  final  rule  will  also 
permit  resellers  maintaining  separate 
allocation  fractions  for  separate  brands 
to  certify  adjustments  to  the  supplier  of 
branded  product  which  the  reseller  sells 
under  that  brand.  As  a  result  of  this 
change,  resellers  will  be  able  to  pass 
through  adjustments  to  their  respective 
branded  suppliers  that  provide  the 
branded  product  rather  than  prorating 
the  certification  to  all  of  their  suppliers. 
The  provision  permitting  this  will  be 
included  in  10  CFR  211.13(c)(2),  the 
general  upward  certification  section, 
rather  than  in  §  211.107  as  proposed. 


V.  Miscellaneous  Amendments 

A.  Proposal 

Four  miscellaneous  amendments  were 
proposed.  The  first  would  make  explicit 
the  cross-branding  authority  of  states  in 
administering  state  set-aside  programs. 
The  second  would  eliminate  the 
authority  of  local  jurisdictions  to  set  end 
user  priorities  without  obtaining  state 
approval.  The  third  would  allow  ERA  to 
“fill  in”  missing  base  period  months  for 
retail  outlets  that  did  not  purchase 
gasoline  in  all  months  of  ^e  base  period 
year.  The  fourth  would  classify  as  first 
priority  the  repair,  operation,  and 
maintenance  of  common  carrier 
telecommimications  facilities  at  all 
times  rather  than  just  during  periods  of 
substantial  disruption  of  normal  service. 

B.  Comments  Received 

Of  the  ten  state  governments 
commenting  on  the  issue,  all  approved 
of  the  proposal  permitting  states  to 
assign  any  prime  supplier  to  supply  set- 
aside  volumes  regardless  whether  the 
supplier  maintains  a  brand  different 
from  the  firm  which  would  receive  It. 

The  state  set-aside,  the  states  believed, 
was  a  useful  tool  to  combat  shortages 
and  should  be  made  as  flexible  as 
possible.  Refiners  generally  opposed  the 
cross-branding  provision.  They  stated 
that  permitting  states  to  direct  volumes 
of  one  brand  to  firms  selling  other 
brands  would  lead  to  violations  of  state 
branding  laws  and  trademark  protection 
provisions  of  supply  contracts. 

The  amendment  to  delete  the  sentence 
permitting  local  governments  and 
suppliers  together  to  set  priorities  for 
end  users  was  supported  by  State 
governments,  nine  in  favor,  one  against. 
Their  position  was  that  end-user 
priorities  within  a  State  could  be 
handled  adequately  by  the  State  energy 
ofiices  and  that  allowing  local 
governments  to  set  priorities  would  be 
unnecessarily  confusing  and  complex. 

C.  Amendments  Adopted 

The  amendments  regarding  cross¬ 
branding,  end  user  priorities  and 
telecommunications  services  are  all 
being  adopted  as  proposed.  A  specific 
description  of  each  of  these 
amendments  is  set  forth  in  the  notice  of 
proposed  rulemaking. 

The  cross-branding  authority  was 
already  provided  by  §  211.17  and  is  only 
being  made  explicit  by  this  amendment. 
We  expect  that  it  will  be  used 
judiciously  by  the  States  in  meeting 
hardship  and  emergency  requirements 
which  could  not  be  met  without  such 
action. 

In  response  to  commenters’ 
contentions  that  actions  taken  under 


this  provision  would  necessarily  conflict 
with  State  branding  laws,  we  believe 
such  actions  would  not.  State  branding 
statutes  typically  require  disclosure  to 
the  public  of  the  brand  of  product  that  is 
being  sold,  but  generally  do  not  prohibit 
firms  from  selling  different  brands  of 
product  if  there  is  no  misrepresentation 
to  the  purchaser  at  the  time  of  sale.  Our 
regulations  do  not  prevent  separate 
identification  of  or  sale  of  State  set- 
aside  volumes  and  thus  would  not 
conflict  with  such  provisions  or  similar 
provisions  of  supply  contracts.  If  there 
are  contractual  provisions  which  do 
prohibit  firms  from  selling  more  than 
one  brand  of  product,  then  such 
provisions  would  be  superseded  by  this 
regulation. 

With  respect  to  the  amendment 
concerning  retailers’  base  period 
volumes  in  “missing  months,”  we  are 
deferring  resolution  of  this  issue  pending 
our  general  determination  on  how  to 
handle  assignments  and  adjustments  for 
retail  outlets. 

VI.  Governors’  Redirection  Authority 

A.  Proposal  and  Comments  Received 

We  proposed  to  allow  State  governors 
to  require  suppliers  to  shift  gasoline 
supplies  within  States  on  the  same  basis 
that  suppliers  can  presently  take  such 
actions. 

While  few  refiners  and  wholesalers 
commented  on  this  proposal,  those  that 
did  opposed  its  adoption.  They  objected 
to  a  further  loss  of  control  over  the 
disposition  of  their  supplies.  State  and 
local  government  favored  this  proposal 
as  possibly  being  a  useful  tool  to  relieve 
future  intrastate  shortages. 

B.  Amendment  Adopted 

We  are  adopting  the  proposed  change 
to  §  211.14(b)  which  would  allow 
governors  to  require  suppliers  to  shift 
gasoline  to  alleviate  intrastate  supply 
shortages.  The  State  set-aside  program 
was  one  of  the  most  effective  regulatory 
means  of  dealing  with  supply  problems 
during  the  Spring  and  Summer  of  1979. 
Providing  States  with  this  additional 
authority  should  also  be  an  effective 
means  of  dealing  with  local  imbalances, 
particularly  when  the  State  set-aside, 
the  first  recourse,  would  be  exhausted. 

Ruling  1979-2,  which  permitted  States 
to  insulate  refiners  from  DOE  review  if 
refiners  chose  to  make  intrastate  supply 
shifts  under  §  211.14(b),  did  not 
adequately  encourage  refiners  to  take 
such  actions.  The  amendment  we  are 
adopting  today  should  be  a  further 
incentive  to  refiners  to  attempt  actively 
to  work  with  State  energy  offices  to 
alleviate  supply  problems  within  States 
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before  the  States  would  actually  order 
such  action. 

Vil.  Vehicle  Leasing  Firms 

A.  Proposal  and  Comments  Received 

ERA  proposed  an  amendment  under 
which  firms  engaged  in  vehicle  leasing 
would  be  classified  as  wholesale 
purchaser-consumers  for  purposes  of  the 
allocation  regulations  and  thus  be 
eligible  to  receive  allocations.  We 
further  proposed  creating  a  separate 
second  priority  allocation  level  for 
vehicle  leasing  firms  of  100  percent  of 
base  period  use  subject  to  an  allocation 
fraction. 

Commenters  generally  were  in  favor 
of.  or  did  not  object  to,  vehicle  leasing 
firms  being  treated  as  wholesale 
purchaser-consumers  for  purposes  of  the 
allocation  regulations.  Firms  engaged  in 
truck  and  automobile  leasing  supported 
the  proposal  with  two  suggested 
modifications.  First,  it  was  stated  that 
ERA  should  only  permit  those  vehicle 
leasing  firms  which  purchase  gasoline  at 
the  wholesale  level  to  be  classified  as 
wholesale  purchaser-consumers. 

Second,  it  was  asserted  that  the 
proposed  second  priority  allocation 
level  for  such  firms  would  be  unfair  to 
those  firms  which  lease  vehicles  for  first 
priority  activities,  such  as  trucks  used 
for  mail  hauling  or  cargo  and  freight 
hauling.  It  was  requested  that  the 
proposed  second  priority  allocation 
level  which  would  have  applied  to  all 
vehicle  leasing  activities  be  deleted  and 
that  the  allocation  level  for  such  firms 
be  determined  with  respect  to  the 
activity  of  the  vehicles  involved. 

B.  Amendments  Adopted 

We  are  adopting  the  proposal  with  the 
above-suggested  changes  which  we 
believe  to  be  meritorious.  Vehicle 
leasing  firms  that  receive  gasoline  into 
storage  t^nks  substantially  under  their 
control  at  a  fixed  location  will  be 
deemed  to  be  wholesale  purchaser- 
consumers  for  purposes  of  the  allocation 
regulations. 

The  proposed  separate  second  priority 
allocation  level  for  vehicle  leasing  firms 
will  not  be  adopted.  Instead,  the 
regulation  in  §  211.103(a)(3)  will 
specifically  provide  that  the  allocation 
level  for  vehicle  leasing  firms  shall  be 
determined  with  reference  to  the 
activities  of  the  vehicles  leased  which 
use  the  motor  gasoline  and  shall  be  no 
'  lower  than  100  percent  of  base  period 
use  subject  to  an  allocation  fraction,  the 
second  priority.  For  motor  gasoline,  the 
first  priority  allocation  level  is  100 
percent  of  base  period  use  not  subject  to 
an  allocation  fraction.  Trucks  that  are 
leased  typically  are  engaged  in  cargo 


and  freight  hauling,  a  first  priority 
activity  for  trucks  in  excess  of  20,000 
pounds,  and  a  second  priority  activity 
for  trucks  of  less  than  that  weight.  Firms 
leasing  autos  and  trucks  for  activities 
such  as  industrial  or  commercial  uses 
would  qualify  for  a  second  priority 
allocation  level.  The  second  priority 
allocation  level  would  also  apply  when 
the  vehicles  are  leased  for  activities  that 
are  not  entitled  to  either  a  first  or 
second  priority  allocation  level,  such  as 
for  personal  use.  The  allocation  level  for 
automobiles  leased  is  intended  to  be 
sufficient  to  restore  a  full  tank  of 
gasoline  at  the  end  of  each  lease  term 
but  is  not  intended  to  represent  volumes 
that  would  be  used  for  refueling  during 
the  term  of  a  lease. 

VIII.  Allocation  Deregulation 

We  also  solicited  comments  on 
whether  it  was  feasible  for  DOE  to 
exempt  gasoline  from  the  allocation 
regulations.  Many  commenters 
addressed  this  issue.  Refiners  advocated 
the  elimination  of  both  allocation  and 
price  controls.  A  number  of  independent 
marketers  opposed  immediate 
deregulation  until  they  could  obtain 
some  type  of  supply  protection.  Some 
members  of  Congress  and  the  U.S. 
Department  of  Justice  also  supported 
deregulation. 

In  light  of  the  comments  received, 
deregulation  remains  under 
consideration. 

IX.  Procedural  Requirements 

A.  FERC  Review 

The  Federal  Energy  Regulatory 
Commission  (FERC)  was  notified  of  the 
proposed  rule  and  given  an  opportxmity, 
under  section  404  of  the  Department  of 
Energy  Organization  Act,  Ptib.  L.  95-91 
(DOE  Act),  to  the  close  of  the  comment 
period  to  make  a  determination  whether 
the  proposed  rule  may  significantly 
affect  a  matter  within  its  jurisdiction 
under  sections  402(a)(1),  (b)  emd  (c)(1)  of 
the  DOE  Act.  We  were  notified  by  the 
FERC  on  August  20, 1980  that  it  has 
declined  to  exercise  its  jurisdiction  in 
this  matter. 

B.  NEPA  Review 

In  the  proposal,  we  stated  that  the 
agency  would  take  the  action  necessary 
to  comply  with  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4321  et  seq. 

DOE  has  concluded  that  the  potential 
environmental  impacts  associated  with 
price  and  allocation  regulations 
concerning  motor  gasoline  were  covered 
by  the  environmental  impact  statement 
entitled  Motor  Gasoline  Deregulation 
and  the  Gasoline  Tilt,  This  rulemaking 


does  not  result  in  changes  in  supply  and 
distribution  patterns  such  that  the 
environmental  effects  of  these  revisions 
would  be  different  than  the 
environmental  impacts  discussed  in  the 
above-named  environmental  impact 
statement.  Therefore,  DOE  has 
determined  that  this  rulemaking  does 
not  require  a  supplement  to  the  above- 
mentioned  environmental  impact 
statement  nor  the  preparation  of  any 
additional  document. 

C.  Executive  Order  No.  12044 

In  accordance  with  Executive  Order 
No.  12044  (43  FR 12661,  March  24, 1978) 
and  doe’s  implementing  procedures,  set 
forth  in  DOE  Order  2030.1  (44  FR  1032. 
January  3, 1979).  a  draft  regulatory 
analysis  of  the  proposal  was  prepared  . 
and  made  available  at  the  time  the 
notice  was  published.  The  analysis 
contained  in  the  draft  regulatory 
analysis  of  the  rules  adopted  today 
remains  valid. 

When  a  final  rule  likely  to  have  a 
major  impact  is  published,  the  summary 
portion  of  a  final  regulatory  analysis 
should  be  included,  together  with  a 
statement  of  how  members  of  the  public 
can  obtain  the  supporting 
documentation.  It  has  been  determined 
that  the  issues  addressed  in  this  final 
rule  are  not  likely  to  have  a  major 
impact  under  the  criteria  set  forth  in 
DOE  Order  2030.1.  Thus  no  regulatory 
analysis  of  these  issues  is  required. 

Although  not  required,  an  analysis  of 
the  rules  being  adopted  will  be  included 
in  the  final  regulatory  analysis 
addressing  the  issues  set  forth  in  the 
proposal  that  are  not  dealt  with  in  this 
final  rule.  That  final  regulatory  analysis 
is  expected  to  be  made  publicly 
available  when  we  issue  the  final  rule 
dealing  with  the  other  proposals 
remaining  under  consideration. 

(Emergency  Petroleum  Allocation  Act  of  1973. 
15  U.S.C.  §  751  et  seq..  Pub.  L.  93-159,  as 
amended.  Pub.  L  93-511,  Pub.  L  94-99,  Pub. 

L  94-133,  Pub.  L  94-163,  and  Pub.  L  94-385; 
Federal  Energy  Administration  Act  of  1974, 

15  U.S.C.  §  787  et  seq..  Pub.  L  93-275,  as 
amended.  Pub.  L  94-332,  Pub.  L  94-385,  Pub. 
L.  95-70,  and  Pub.  L  95-91:  Energy  Policy  and 
Conservation  Act,  42  U.S.C.  §  6201  et  seq.. 
Pub.  L.  94-163,  as  amended,  Pub.  L  94-385, 
Pub.  L  95-70,  Pub.  L  95-619,  and  Pub.  L  96- 
30:  Department  of  Energy  Organization  Act, 
42  U.S.C.  §  7101  et  seq..  Pub.  L  95-91:  E.O. 
11790,  39  FR  23185:  E.O.  12009,  42  FR  46267) 

In  consideration  of  the  foregoing,  Part 
211  of  Chapter  II  of  Title  10  of  the  Code 
of  Federal  Regulations  is  amended  as 
set  forth  below,  effective  January  14, 
1981, 
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Issued  in  Washington,  D.C.,  December  5, 
1980. 

Hazel  R.  Rollins, 

Administrator,  Economic  Regulatory 
Administration. 

1.  Subparagraph  (d)(2)  of  §  211.10  is 
amended  to  read  as  follows; 

§  21 1.10  Supplier's  method  of  allocation. 
***** 

(d)  Purchasers  without  allocation 
levels. 

***** 

(2)  The  second  priority  for  each 
supplier  shall  be  to  distribute  equitably 
the  remainder  of  the  supplier'^  allocable 
supply  among  all  end-users  or  wholesale 
purchaser-consumers  which  are  not 
entitled  to  an  allocation  level.  A  state 
may  require  or  authorize  priorities  to  or 
among  such  end-users  or  wholesale 
purchaser-consumers  purchasing  the 
allocated  product  for  Uie  uses  listed  in 
the  allocation  levels  for  that  product  in 
the  subpart  of  this  part  applicable  to  the 
particular  allocated  product.  Priority 
treatment,  per  se,  when  granted  in 
accordance  with  the  provisions  of  this 
subparagraph,  shall  not  be  considered  a 
form  of  discrimination  among 
purchasers  or  any  other  prohibited 
conduct  under  §  210.62  of  this  chapter. 
***** 

2.  Paragraphs  (c)  and  (f)  of  §  211.13 
are  amended  by  revising  subparagraph 
(c)(2)  and  paragraph  (f)  to  read  as 
follows: 

§  21 1.13  Adjustments  to  base  period 
volume. 

***** 

(c)  Adjustments  to  a  wholesale 
purchaser-reseller’s  base  period  use  for 
new  and  increased  allocation 
entitlements  of  purchasers. 

***** 

(2)  A  wholesale  purchaser-reseller 
which  is  entitled  to  receive  an 
adjustment  to  its  base  period  use 
pursuant  to  paragraph  (c)(1)  of  this 
section  or  §  211.85  may  certify  to  and 
shall  receive  an  upward  or  downward 
adjustment  to  its  base  period  use  from 
its  supplier  or  suppliers: 

(i)  In  proportion  to  that  part  of  its  base 
period  use  received  from  each  supplier, 
or 

(ii)  From  whom  it  purchases  the 
particular  brand  of  motor  gasoline 
supplied  to  the  firm  which  receives  the 
assignment  or  adjustment,  provided  that 
it  maintains  a  separate  allocation 
fraction  for  that  brand  under 

§  211.107(b)  of  this  Part. 
***** 

(f)  Certifications  and  downward 
adjustments  of  base  period  uses.  The 
chief  executive  officer  (or  his  authorized 


agent)  of  a  purchaser  applying  to  a 
supplier  for  an  adjustment  under  this 
section  shall  certify  such  application  for 
accuracy.  Such  application  shall  contain 
a  statement  that  increased  allocations 
shall  be  used  only  for  the  purpose  stated 
in  the  application,  shall  not  be  diverted 
for  other  uses;  and  that  if  its  needs 
decline,  the  purchaser  shall  file  an 
amended  application  for  a  downward 
adjustment  to  its  base  period  use. 
Downward  adjustments  are  not  required 
for  volumes  reassigned  under 
§  211.106(c)  of  this  part  with  respect  to 
retail  outlets  that  close  subsequent  to 
December  31, 1980. 
***** 

3.  Paragraph  (b)  of  §  211.14  is 
amended  to  read  as  follows: 

§  21 1.14  Redirection  of  products. 
***** 

(b)  Refiners  and  importers  are 
authorized  to  reduce  the  monthly 
allocable  supply  to  purchasers  of  those 
allocated  products  covered  under 
Subparts  D,  E,  F,  G,  H  (except  Civil  Air 
Carriers)  and  I  (except  utilities)  for  any 
region  or  area  by  up  to  five  (5)  percent 
and  to  increase  the  total  quantity  of  any 
of  these  allocated  products  available  in 
another  region  or  area  experiencing 
shortages  significantly  greater  than  are 
being  experienced  elsewhere  in  the 
nation  to  meet  regional  imbalances  due 
to  weather  variation,  seasonal  demand, 
or  other  circiunstances  beyond  their 
control.  Such  action  may  be 
accomplished  without  prior  approval 
from  the  Administrator,  ERA,  and  may 
be  required  by  a  state  governor  with 
respect  to  redirection  of  product  within 
that  state,  but  must  be  reported 
immediately  after  the  adjustment  occurs 
to  the  National  ERA,  the  appropriate 
regional  ERA,  and  the  State  Office  of 
any  State  within  a  region  or  area 
directly  affected  by  the  reduction  or 
increase.  Redistribution  involving 
reduction  of  product  volumes  greater 
than  five  (5)  percent  from  any  State 
shall  require  approval  from  the 
Administrator,  ERA,  prior  to  any  action 
by  any  refiner  or  importer.  The 
adjustment  provided  for  in  this  section 
shall  not  be  cumulative.  Allocation 
fractions  for  a  region  or  area  which  are 
reduced  by  such  a  reduction  of  an 
allocated  product  shall  be  returned  to 
prereduction  levels  as  soon  as 
practicable. 

***** 

4.  Subparagraph  (d)(2)  of  §  211.17  is 
amended  to  read  as  follows: 

§211.17  State  set-aside. 
***** 


(d)  State  action. 

***** 

(2)  If  a  State  Office  approves  a 
hardship  or  emergency  application,  it 
shall  assign  a  prime  supplier  and 
amount  from  the  state  set-aside  to  the 
applicant.  Any  prime  supplier  to  the 
state  may  be  assigned  regardless  of 
whether  its  brand,  if  any,  is  different 
from  the  brand  of  the  applicant.  To 
determine  an  appropriate  prime 
supplier,  the  State  Office  may 
coordinate  with  the  State 
representatives  of  the  prime  suppliers. 
***** 

5.  Section  211.51  is  amended  by 
revising  the  definition  of 
“telecommunications  services'*  to  read 
as  follows: 

§  21 1.51  General  definitions. 
***** 

“Telecommunications  services" 
means  the  repair,  operation,  and 
maintenance  of  voice,  data,  telegraph, 
video,  and  similar  communications 
services  to  the  public  by  a 
communications  common  carrier, 
excluding  sales  and  administrative 
activities. 

***** 

6.  Section  211.103  is  amended  by 
revising  paragraph  (a)  to  read  as 
follows: 

§  21 1.103  Allocation  levels. 

(a)(1)  General.  The  allocation  levels 
listed  in  this  section  only  apply  to 
allocations  made  by  suppliers  to  end- 
users  which  are  bulk  purchasers  and  to 
wholesale  purchaser-consumers. 
Suppliers  shall  allocate  to  all  purchasers 
to  which  the  allocation  levels  apply  in 
accordance  with  the  provisions  of 
§  211.10.  End-users  which  are  bulk 
purchasers  and  wholesale  purchaser- 
consumers  which  are  entitled  to 
purchase  motor  gasoline  under  an 
allocation  level  not  subject  to  an 
allocation  fraction  shall  receive  first 
priority  and  be  supplied  sufficient 
amounts  to  meet  lOO  percent  of  their 
allocation  requirements.  End-users 
which  are  bulk  purchasers  and 
wholesale  purchaser-consumers  which 
are  entitled  to  purchase  motor  gasoline 
for  all  uses  under  an  allocation  level 
subject  to  reduction  by  application  of  an 
allocation  fraction  shall  receive  second 
priority. 

(2)  For  purposes  of  this  section,  a  firm 
which  is  a  wholesale  purchaser  of  motor 
gasoline  and  resells  motor  gasoline 
solely  to  end-users  for  a  use  set  forth  in 
paragraph  (b)  of  this  section  shall  be 
deemed  to  be  a  wholesale  purchaser- 
consumer  with  respect  to  the  volumes  so 
sold. 
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(3)  For  purposes  of  this  part  only,  a 
firm  which  receives  gasoline  into  a 
storage  tank  substantially  under  its 
control  at  a  fixed  location  and  is 
engaged  in  the  business  of  vehicle 
leasing  shall  be  deemed  to  be  a 
wholesale  purchaser-consumer  with 
respect  to  the  gasoline  provided  to  the 
leased  vehicles.  The  allocation  level  for 
such  firms  shall  be  determined  with 
reference  to  the  activities  of  the  vehicles 
leased  which  use  the  motor  gasoline  and 
shall  be  no  lower  than  second  priority. 

*  *  it  *  it 

7.  Section  211.106  is  amended  to  read 
as  follows: 

§  21 1.106  Retail  sales  outlets. 

(a)  General.  Notwithstanding  the 
provisions  of  §  211.11,  the  provisions  of 
this  section  shall  apply  to  retail  sales 
outlets  which  sell  motor  gasoline. 

(b)  Retail  sales  outlets  as  a  firm.  (1) 
Each  firm  or  part  of  a  firm  which 
operates  an  ongoing  business  at  a  retail 
sales  outlet  shall  be  considered  a 
separate  firm  with  respect  to  each  such 
outlet  for  purposes  of  this  subpart  and, 
therefore,  shall  be  a  separate  wholesale 
purchaser-reseller.  The  entity  which 
merely  holds  a  real  property  interest  in  a 
retail  sales  outlet  on  which  another 
entity  operates  the  ongoing  business 
shall  not  be  considered  the  wholesale 
purchaser-reseller  with  respect  to  that 
outlet. 

(2)  A  supplier’s  obligation  to  provide 
motor  gasoline  shall  be  determined 
separately  for  each  retail  sales  outlet  for 
which  it  has  a  supply  obligation  without 
distinguishing  between  retail  sales 
outlets  operated  by  the  supplier  and 
retail  sales  outlets  not  operated  by  the 
supplier. 

(c)  Refiner  and  marketer  flexibility. 

(1)  Each  entity  which  operates  two  or 
more  retail  sales  outlets  may  reassign 
without  advance  ERA  approval  all  or 
any  part  of  the  allocation  entitlement  of 
a  retail  sales  outlet  which  it  operates 
(including  the  allocation  from  a  retail 
sales  outlet  which  it  intends  to  close]  to 
another  retail  sales  outlet  which  it 
operates  or  supplies  or  will  operate  or 
supply,  provided  that: 

(i)  The  reassignment  will  not  increase 
any  firm’s  supply  obligations; 

(ii)  The  firm  making  the  adjustment 
maintains  a  contemporaneous  written 
record  of  the  adjustment;  and 

(iii)  If  the  reassignment  is  to  an  outlet 
in  a  State  other  than  the  one  from  which 
the  allocation  came,  the  firm  making  the 
reassignment  gives  30  days  advance 
notice  to  the  ERA  Regional  Office  for 


the  State  from  which  the  product  is 
taken. 

(2]  The  supplier  of  an  independent 
retail  sales  outlet  that  closes  may 
reassign  without  advance  ERA  approval 
all  or  any  part  of  the  allocation  of  the 
outlet  to  other  independent  retail  sales 
outlets  that  it  supplies,  or  will  supply, 
provided  that: 

(i]  The  reassignment  will  not  increase 
any  firm’s  supply  obligation; 

(ii]  The  allocation  is  not  transferred  to 
the  former  operator  under  paragraph  (d) 
of  this  section  or  to  a  successor  on  the 
same  site  under  paragraph  (f)  of  this 
section; 

(iii]  The  allocation  is  not  reassigned 
under  subparagraph  (c](l]  of  this  section 
to  other  outlets  operated  by  the  same 
entity  that  operated  the  closed  outlet; 

(iv]  'The  firm  making  the  adjustment 
provides  a  contemporaneous  written 
notification  of  the  adjustment  to  the  firm 
receiving  the  adjustment;  and 

(v]  If  the  reassignment  is  to  an  outlet 
in  a  State  other  than  the  one  from  which 
the  allocation  came,  the  firm  making  the 
reassignment  gives  30  days  advance 
notice  to  the  ERA  Regional  Office  for 
the  State  from  which  the  product  is 
taken. 

(3]  ERA  may  disallow  a  reassignment 
under  subparagraphs  (1]  or  (2]  of  this 
paragraph  (c]  from  one  State  to  another 
if  such  reassignment  would  cause 
inequitable  distribution  of  gasoline. 

(4]  Reassignments  of  volumes 
supplied  pursuant  to  interim  supply 
arrangements  under  §  211.105(a]  are  not 
permitted. 

(5]  If  the  volumes  reassigned  under 
this  paragraph  (c]  are  never  purchased 
at  the  location  to  which  they  are 
reassigned,  the  reassignment  will  be 
invalid.  In  any  month,  reassigned 
volumes  will  be  deemed  to  have  been 
purchased  last. 

(6]  When  a  reassignment  is  made 
under  subparagraph  (c](l]  of  this  section 
from  an  outlet  that  closes,  no  firm  may 
apply  for  an  allocation  assignment  at 
the  site  of  the  closed  outlet  nor  may 
ERA  grant  such  an  assignment  unless  all 
suppliers  to  that  site  (including  the 
refiner-suppliers]  are  willing  to  supply 
the  outlet. 

(d]  Loss  of  allocation  entitlement  for 
going  out  of  business.  A  wholesale 
purchaser-reseller  which  operates  a 
retail  sales  outlet  shall  be  deemed  to 
have  gone  out  of  business  with  respect 
to  that  outlet  for  purposes  of  §  211.11  if 
it  vacates  the  site  on  which  it  conducts 
such  business.  Notwithstanding  the 
foregoing,  an  independent  marketer 


shall  not  be  deemed  to  have  gone  out  of 
business  if  (1]  the  independent  marketer 
vacates  the  site  on  which  it  formerly 
operated  a  retail  sales  outlet,  (2]  the 
independent  marketer  that  occupied  the 
former  site,  within  a  reasonable  period 
of  time,  as  determined  by  ERA, 
reestablishes  another  retail  sales  outlet 
at  another  location  serving  substantially 
the  same  customers  or  market  that  was 
served  by  the  former  site  and  (3]  at  the 
time  the  former  operator  satisfies 
subparagraph  (d](2]  of  this  section  the 
former  site  is  closed  as  a  retail  sales 
outlet  or  is  operated  as  such  by  a  firm 
that  is  not  an  independent  marketer. 

(e]  Suppliers  of  retail  sales  outlets.  (1] 
The  supplier  of  a  retail  sales  outlet  shall 
be  that  firm  which  actually  furnishes  or 
physically  delivers  the  gasoline  to  the 
retail  sales  outlet.  The  operator  of  one  or 
more  retail  sales  outlets  shall  not  be 
considered  the  supplier  of  its  own  retail 
sales  outlets  unless  it  operates  a 
terminal  facility  from  which  it  furnishes 
a  product  to  each  outlet  or  unless  it 
otherwise  physically  delivers  the 
gasoline  to  each  outlet. 

(2]  Whenever  an  operator  of  a  retail 
sales  outlet  goes  out  of  business  with 
respect  to  that  retail  sales  outlet  under 
paragraph  (d]  of  this  section,  the 
supplier  of  that  outlet  shall,  in 
calculating  its  allocation  fraction, 
remove  the  amoimt  of  the  allocation 
entitlement  of  that  retail  sales  outlet 
from  its  supply  obligation,  unless  the 
right  to  such  allocation  has  transferred 
to  a  successor  wholesale  purchaser- 
reseller  under  paragraph  [f]  of  this 
section  or  has  been  reassigned  to  other 
retail  sales  outlets  under  paragraph  (c) 
of  this  section. 

(f]  Transfer  of  entitlement.  Whenever 
a  wholesale  purchaser-reseller  is 
deemed  to  have  gone  out  of  business  in 
accordance  with  paragraph  (d]  of  this 
section,  the  right  to  an  allocation  with 
respect  to  the  retail  sales  outlet  shall  be 
deemed  to  have  transferred  to  its 
successor  on  the  site,  provided  such 
successor  established  the  same  ongoing 
business  on  the  site  within  a  reasonable 
period  of  time,  as  determined  by  ERA. 
after  its  predecessor  vacates  the 
premises  unless  the  allocation  has  been 
reassigned  by  the  former  operator  to  one 
or  more  of  its  other  locations  under 
subparagraph  (c](l]  of  this  section. 

8.  Paragraph  (b]  of  §  211.107  is 
amended  to  read  as  follows; 
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§211.107  Method  of  allocation. 
***** 

(b](l]  General.  Except  as  provided  in 
this  paragraph,  allocations  of  motor 
gasoline  to  retail  sales  outlets  and  other 
purchasers  shall  be  made  as  specified  in 
§  211.10. 

(2)  Separate  fractions  for  separate 
brands,  (i)  A  Wholesale  purchaser- 
reseller  that  supplies  branded  marketers 
with  different  brands  of  motor  gasoline 
may  maintain  separate  allocation 
fractions  with  respect  to  the  different 
brands  of  motor  gasoline  supplied  to 
those  branded  marketers. 

(ii)  A  wholesale  purchaser-reseller 
shall  maintain  a  contemporaneous 
written  record  of  its  determination  to 
maintain  separate  allocation  fractions. 

tk  *  *  *  * 
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